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'RETURN RECEIPT REQUESTED

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

CERTIFIED MAITL, Jut 22 2013-

Thomas Shane Stilson
Ozark, MO 65721

RE: MUR 6627
Mike Moon fot Congress and
Cameron Nixon in his official
capacity- as freasurer

Dear Mr. Stilson:

This is in reference to the complaint you filed with the Federal Election. Commission on
August 15, 2012, concerning various alleged violations with respect to Mike Mooen for Corigress.
Based on.that complaint and information provided by the respondents, on June 9; 2013, the
Commission found that there was no reason to believe that the Moon Committee violated
2 U.S.C. §§ 441a, 441Db, and 441d, provisions of thc Federal Electien Campaign Act of 1971, as
amendad (the “Act”). Further, after considering the circumstances of this matter, the
Commission determined to dismiss the remaining allegations in this matter. Accordingly, the
Commission closed its file in the matter. ' '

Documents related to. the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003} and Statement of Policy Regarding Placing First General
Counsel’s Reports on tlie Public Record, 74 Fed. Reg. 66132 (Dec. 14,2009). The Factual and
Legal Analyses, which inore fully explain:the basia for the Cominission's decision, are eaclosed.

The Aet allows a corgplainant to seek judiciel review of the Commission's dismissal of
this action. See 2 U.S.C, § 437g(a)(8). If you have any questions, please contact me at (202)
694-1650.
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BY:

Sincerely,

Daniel Petalas.
Associate General Counsel
for Enforcement.

Mark bhonkwﬂer
Assistant General Counsel
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR 6627

RESPONDENTS:. Mike. Moon for Congress and Craig Comstock in
his official capacity as treasurer

C. Michael Moon

L INTRODUCTION

This matter was generated by a complaint filed by Thomas Shane Stilson. See
2 U.S.C. § 437(g)(a)(1). 'C. Michael Moon was a candidate in the 2012 Republican primary in
the Missouri seventh congressional district. His principal campaign committee is Mike Moon for
Congress and Craig Comstock in his official capacity as treasurer (the “Committee™). 1

The Complaint alleges that Respondents violated the Federal Election Campaign Act of
1971, as amended (the “Act”) and Commission regulations in connéction with (1) Moon’s
acceptance of in-kind contributions resulting from his appearances on a weekly radio program,
“The Gun Show;” (2) Moon’s acceptance of in-kind contrib'u'tibns. resulting from the waiver-or
payment by a third party of a $1,000 booth rental fee at a rally; (3) the Committee’s failure to

comply with reporting and disclaimer requirements on campaign literature and signage; (4) the

The Committee’s 2012 reports indicate that it received $16,146.40 in receipts and made disbursements
totaling $16,146.40 during the same election cycle. See October 2012 Quarterly Report (Summary Page) (Oct. 15,
2012).

The Committee was-also Moon"s principal campaign committee for his 2010.candidacy in the same
congressional district. Although Moon did not file a new. Statement of Candxdacy for 2012, the Commiittee’s 2011
Year-End Report contained a notation that “Candidate declared.to run in'2012 primary in October2011. Started
new election totdls,” See Cominittee’s 2011 Year<End Report, Summary Page (Jan, 13, 2012). .On August 8,2012,
the Reports Analys:s Division (“RAD") sent Moon a letter advising him that he should cither disavow a 2012
candidacy or file a 2012 Statement of Candidacy. Moon did:not respond.tothe RAD letter. Pursuantto Il C.F.R.
§ 100.3(a)(3), if the hidividual does not respond to the disavowal letter within 30.calendar days, he or she will be
considered a-candidéte under the Act.
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MUR 6627 (Moon)

Factual and Legal Analysis

for Committes-and Moon

Committee’s failure to report other alleged in-kind contributions, including the costs of signs and
an iPad; and (5) the Committée’s or a thitd party’s failure to report the costs of a pro-Moon
newspaper advertisement and the failure to include a disclaimer on the advertisement.

Separate responses were filed by Moon, the Committee, Matthew Canovi of Canovi &
Associates, LLC (“Canovi®), Journal Broadcast Group (“Journal Broadcast”), Bob Estep
(“Estep™), and Eric Wilber (“Wilber”). See Moon Resp. (Sept. 10, 2012), Committee Resp.
(Sept. 10, 2012), Canovi Resp. (Sept. 27, 2012), Journal Broadcast Resp. (Oct. 1, 2012), Estep
Resp. (Sept. 10, 2012), and Wilber Resp. (Sept. 17, 2012). As detailed below, the Commission
found no reason ta believe that Respondents violated the Act by accepting excessive or
prohibited in-kind corporaté contributions, by failing to ptéper‘ly report the receipt of various in<
kind contributions, and by not affixing a disclaimer to window decals and pocket constitutions.
Further, the Commission dismissed, as a matter of prosecutorial discretion, various allegations
incomplete disclaimers pursuant to Heckler v. Chaney 470.US. 82i (1985).

L FACTUAL AND LEGAL ANALYSIS

A. Radio Show

Beginning in May 2011 (several months prior to Moon becoming a candidate), and
continuing after his loss in the August 2012 Republicén primaty, Moon regularly appeared as a
political commentator on “The Gun Show,” a weekly two-hour radio-program hosted by Canovi.
Moon Resp. at 1; Canovi Resp. at 1. The Show is broadcast on 104.1 KS‘GF"—FM (“KSGF”), a
Springfield, Missouri radio station owned by Journal Broadcast. Journal Broadcast Resp. at 1.

Moon'’s participation on “The Gun Show" typically was limited to approximately five minutes of
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MUR 6627 (Moon)
Factual and Legal Analysis
for Committee and Moon

airtime in the second hour of the show, with the last two or three minutes. allotted for p_oliticai
commentary.> Moon Resp. at 1.

The Complaint alleges that the radio show appearances constitute unreported in+kind
contributions because Canovi and Moon advocated Moon’s election and solicited ¢ontiibutions
for his campaign. Compl. at 1. Moon acknowledges that his commentary was political in nature
and that, although he periodically mentioned his candidacy, he did not do so in every appearance.
Moon Resp. at 1. Moon further states that he did hot provide his usual commentary 6n June 9,
2012, when he hosted “The Gun Show” in Cahovi’s absehce. /d According to Moon, there was
one mention of his Committee’s website and one mention of an upcoming campaign rally. Id
He denies soliciting contributians during his appearances on.“The Gun Show.” /d. Canovi
confirms that Moon was a political commentator during the second hour of “The Gun Show”
before, during, and after Moon’s candidacy.> Canovi Resp. at 1.

Journal Broadcast states that it is the licensee of KSGF and that “The Gun Show” is
independently produced and hosted on airtime sold to Canovi, an unrelated third party.* Journal
Broadcast Resp. at 2. Journal Broadcast further states that Canovi is not aii employee of ¢ither

KSGF or Journal Broadcast and that he purchases two. hours of airtime on KSGF at the same

‘market rate that the station sells time for more traditional advertisements.” Jd. Journal Broadcast

provides a staff person to operdte the radio control board during the broadcast of “The Gun

2 Moon states that the first hour of the show involved discussions of the latest advances in firearms (or the

specific topic of the day) and the second hour involved a discussion of Second Amendment issues. /d:
3 The available infotrthation indicates that Canovi is the sole owner of Canovi & Astociates. There isno
information to indicate that Moon receives any type of compensation from Canovi.or Journal Broadcast for his
hosting duties.

4 The sole shareholder of Journal Broadcast. Group is Journal Broadcast Corporation which operates.as a
subsidiary of Journal Communications. Journal Broadcast Resp: at 1.

3 Complainant asserts that Canowi pays $250 per haur for the:airtine, or $2,000 per month, Compl. at 2.
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for Committee and Moon

Show,” which is included in the cost of the airtime, but Journal Broadcast has no involvement
with the show’s content.® /d.

The Complainant supplemented the initial allegation with information relating to

archived podcasts of 38 airings of “The Gun Show” between é)ctober 16, 2011, and August 4,

20127 See Comipl. Suppl. (Sept. 11,2012). Our review of the available podcasts indicates that
Moon appeared on 28 of the 34 shows aired during his ¢andidacy-and that Moon and Canovi
cither referred listeriers to the Committee’s website or encouraged listeners. to support Moon’s
candiducy during 19 af tiiose 28 shows. Jd During thrée of those 19 shows thaxt-_refereﬂced
Moon’s candidacy, Moon and Canovi also solicited financial support for Moon’s campaign or
Canovi encouraged listeners to contribute to Moon’s campaign by asking listeners to support
“like-minded” candidates. /d. (claiming that solicitations took place on February 25, April 28,

and June 23, 2012). The Supplement also asserts that, from the.inception of the campaign, Moon

placed campaign material, at no charge, in every ong of the electronic newsletters distributed by

Canovi; the Complaint alleges that the Committee failed to report tlie receipt of an in-kind

contribution from Canovi and failed to place a proper disclaimer on the advertisement.® /& at 3.

Joumal Broadcast' ﬁlrlhdr responds that the Complaint does not allege a violation. i its patt and further
demes that 1t has made any comrlbutxons to Moon’s campalgn or that ﬂ: has any matetlals relevant to the Complamt

? Although Complainant refers to Moon as Canovr s co-host, the padcasts indicate that Moon generally

provided political commentary duriug the last five mirartes of the show rathar thau baing preseat ond invalved in'tha
disoussions during the reihninder of thie show. However, there ara a few instances when Moo appearéd an the
sliow and participated in the general discussion. See generally Cempl. Siippl.

s Moon did not specifically respond to the allegdtion regarding tfie newslétter and Canovi responded that.he
was unclear as to.how to respond to-the information contained in‘the ‘Supplemeiit to the Complaint as it cited-to no
particular statutory provision. See Moon Resp. at 1-2; Canovi Resp at 1.. Itappears that Complairiant is dlleging
that the Committee received an in-kind contribution, from Carnovi since Canovi sells. advertising &nd sponsorships-for
the newsletter.and failed to place the proper disclaimers:on the adveitisements. We reviewed the archived
newsletters available on Canovi’s website, but could not locate any cditions that.contained any type:of: Moon
advertisements. See http:// 'www_tnattcanovi.com (last accessnd an Jin. 23, 2013). "Fased on the lack of availabie
information supporting Complainant’s allegatlon, the Commissiaa found no reasos to believe that the Committre

4
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The Act prohibits corporations from making contributions to federal candidates. or their
committees. 2 U.S.C. § 441b(a). The Act also prohibits an individual from making a
contribution to a.candidate or authorized political committee in any célendar year which
aggregates in excess of $2,500. 11 C.F.R. § 100.52(a) (2012 cycle). “Anything of value”
includes an in-kind contribution. 11 C.F.R. §§ 100.52¢d)(1), 5_1 00.11k¢a). Allpolitical
comrnittees are required to file reports of their receipts and disbursemients. 2 U.S.C. § 434(a).

Contributions do not include “any cost{s] incurred in covering a news story, commentary
or editorial by arry brpadcasting station (including a sable television operator, programhmer ar
producer), Web site, newspaper, magazine or other periodical publication . . . unless the ficility
is.owned or controlled by any political party, political committee, or candidate[.] 11:C.F.R,

§ 100.73; see also 2 U.S.C. § 431(9)(B)(i) (exempting certain news stories, commentaries, or
editorials from the definition of expenditure); 2 U.S.C. § 434(f)(3)(B)(i) (exempting
communications within certain new stories, commentaries, or editorials from the definition of
electionéering communication). This exclusion is.known as the “press exemption.”

If the press exemption applies to: Canovi, there is no resulting in-kind contribution. to.
Moon or the Committee. On the other hind, if the press exemption does not apply to Canovi,
Moon’s appearances could constitute a prohibited corporatc or excessive in-kind contribution to
the Committee.’

The Commission conducts a two-step analysis to determine whether the press exemption

applies. Flrst, the Commission asks whether the entity engaging inthe actmty isa press entlty

violated 2 U.S.C. §§. 434(b) and 441f by failing to report the recelpt ofa potentlally prohiblted m—kmd corporate
contribution and by failing to place the appropriate disclaimer on the alleged advertisements.

’ Canoyi & Associates is Canovi's limited liability conipany. Cemmission regulatioris provide that, so lorig
as a limited liability- company does not opt to be treated like a corperation for tax purposes; a contribution froma.
limited liability. company is treated asa contribution from a partneiship. See 11 C:F.R. § 110.1(g)(3).
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See Advisory Op. 2005-16 (Fired Up!). Second, in determining the scope of the exemption, the

Commission considers (1) whether the press entity is owned or controlled by a political party,
political committee, or candidate, and if not, (2) whether the press entity is acting as a press

entity in conducting the activity at issue (i.e., whether thie entity is acting in its “legitimate press

function™). See Reader’s Digest Association v. FEC, 509 F. Supp. 1210, 1215 (S.D.N.Y. 1981).

- If the press entity is not owned or controiled by any political party, political committee, or

candidate, and if it is acting as a press entity with respect to the conduet in question, the press
exemption applies and immunizes the activity at issue.

In determining whether Canovi & Associates.qualifies for the press exemption, we first
consider whether it is a press entity. When conducting that analysis, the Commission “has
focused on whether the entity in question produces. on a regular basis a program that
disseminates news stories, commentary, and/or editorials.” Advisory Opinions 2010-08
(Citizens United), 2007-20 (XM Satellie Radio Inc.), 2005-19 (Inside Track).'® The available
information indicates that Canovi & Associates is in the business of producing on a regular,
weekly basis a talk radio program discussing issues related to the Second Amendment. Itis:
therefore a press entity. See Advisory Op. 2007-20 (XM Satellite Radio, Inc.) and AQ.2005-19.
(Inside Track) (applying the p.ress exemption to a radio program where the host operated a
corporation that produced a show-and purchased airtime to broadcast her show). That Canovi
has supported Moon’s candidacy is irrelevant because the é._o_mmissien has. determined that “an

entity otherwise eligible for the press exemption does not lose its eligibility merely because of &

10 The Commxssmn has also noted that the-analysis of whethier.an entity qualifies as a press enitity does not

necessarily turn on the presence or absence of any on ‘particular fict. Advisory Opinions 2010-08 (Citizens United);
2007-20 (XM Satellite Radio Inc:), 2005-19- (Inside: Track).

"6
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lack of objectivity in a news story, commentary, or editorial.” Advisory Opinions 20 19-08
(Citizens United), 2005-16 (Fired Up!), 2005-19 (Inside Track).

We next consider whether the press entity is owned or controlled by a pelitical party,

political committee, or candidate, Available information‘indicates that Canovi & Assoeciates is

hot owned or-controlled by a political committee, political party or candidate. Although Meon
regularly appears on “The Gun Show” as a guest, there is no information suggesting that he (or

any other candidate, committee or political party) has any ownership. interest in t'h'_c:e_ntft,y. All

~ availabic information indicates that Canovi controls the content of the entire show.

We also: consider whether the press entity is.acting in its lagitimate press function with
respect to the activity at issue, paying particular attention to whether the materials under
céns-ideratio_n are available to the general public and whether they are comparable in form to
those ordinarily issued by the entity. Advisory Opinions 2010-08 (Citizens United), 2005-16
(Fired Up!). “The Gun Show” is available to the general public residing in or near :Springﬁel'd,
Missouri, which includes potential voters within Missouri’s seventh congressional district. See
http://www.ksgf.com (last accessed January 22, 2013). Podcasts of “The Gun Show” are also
avdilable for download through the radio station’s website. See
http://www.ksgf.com/podcasts/thegunshow/ (last aceessed February 2, 2013). In addition, a
review of the podcasts provided by Complainant Indicates that “The Gun Show’s” format was
similar to those shows ordinarily produced by and paid for by a press entity.

Complainant takes issue with the frequency with which Moon appeared on the show and
disputes the allegation that he and Canovi.expressly advocated Moon's candidacy. Compl. at1;
Compl. Suppl. at 1, The Commission, however; has held that intermittent requests for

contributions to a candidate’s campaign do.not foreclose application of the press exemption, as
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long as the entity is not owned or controlled by a political committee, political party, or a
candidate, and the entity is not serving as an intermediary for the receipt of the contributions.
See Advisory Op. 1980-109 (Ruff Times); see also Advisory Opinien 2008-14 ,(disting‘uishing
between “regular” and “intermittent” express advocacy and solicitations). It .furt'hEr appears that
“The Gun Show,” for the most part, has consistently followed the same. format, which did not
include expressly advocating for Moon’s candidacy-or seliciting ;contrftb;lﬁqns to his
Committee.!! See generally Compl. Suppl. Since the three solicitations of fimds for Moon’s
candidacy are not a regular, fixed part-of “The Gun Show,” it does not prevent “The Gun Show”
from satisfying the press exemption requirements. Therefore, we conclude that “The Gun Show”
was acting in its legitimate press function with regard to Moon’s appearances.

We thus conclude that Moon’s appearances on “The Gun Show” do not constitute
excessive or prohibited contributions to the Committee in violation of 2 U.S.C. §§ 441a.or 441b.
As to Journal Broadcast, the available information indicates that, because Canovi
produces “The Gun Show” and maintains control over jts content, Journal Broadcast was actirig

as an entrepreneur and not a press entity exercising its “unfettered right... to cover and comment

on political campaigns™ when it sold airtime to Canovi & Associates to broadcast “The Gun

Show.™ See Advisory Op. 1982-44 (DNC/RNC), citing H.R. Report No. 93-1239, 93d Congress,

We note, however, that there was dt least onc show, and possxbly two, that aired during Moon’s candldacy
where he hosted the entire show. See http://www ksgf.com/pt egitnshow/] 58302525 litmi (last accessed
Jan. 22, 2013). While Complainant alleges that Moon also hosted the June 3, 2012, shiow in. Canovi’s absence, we
were unable to locate a podcast for-this particular show, In addifion, there were some shows-during his-candidacy
where Moon s appearance lasted longer than the customary five minutes allotted at the end of the sécond hour. See,

eg. sef cor/podgasts/thegunshow/164125606 Jitnil (Jurie 28, 2012) (last accessed.Jan: 22, 2013).

In previous MURs, the Commission has held that the press exemption applies in instances where the
program format does not change after the individual becomes & candidate. See MUR 5555 (Ross) (radio talk show
host who became a candidate was eligible for the press exeniption where program format-did not change after he
began to-consider candldacy) and MUR 4689 (Dofman) (ndxo guest-host who later became a candidate was eligilsle
for the press exemption for commentary eritical of eventual opponent:where there was “fio indication that the
formats, distribution, or other aspects of production” were any different when the.candidate hosted than they were
‘when the regular host was present).
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2d Sess. 4 (1974); see also MUR 6089 (Hart) (citing to MUR: 5297 (Wolfe) (concluding that the
station acted as.an entrepreneur, not press entity, when it aired a show hosted by Wolfe because

Wolfe paid for the airtime and maintained complete control over the content of the show)).

Therefore, we conclude that Journal Broadcast and KSGF have not made-any prohibited or

excessive in-kind corporate contributions to the Committee in violation of 2 U.S.C. §§ 441a or

441b.

Accordingly, the Commission found no reason to believe that Journal Broadcast, Canovi,

and Canovi & Assoriates made and the Committee acceptéd a prohibited or excessive in-kind

corporate cantribution based on Moon’s appearances on “The Gun Show” during his candidacy

in violation of 2 U.S.C. §§ 441a and 441b. Further, it found no reason to believe that that the

‘Committee failed to report such a contribution in violation of 2 U.S.C. § 434(b).

B. The Rally for Common Sense
The Committee had a booth at the May 19, 2012, Rally for Commeon Sense, which was
staged by Common Sense Exchange. The Complaint alleges that Jonica Hope, a Committee

volunteer and webmaster for the Rally, may have waived the $1,000 booth fee for the

.Comm'ittee.‘z Compl. at 2. If Common Sense Exchange made an in-kind contribution, it would

have violated 2 U.S.C. § 441b because Common Sense Exchange is non-profit corporation. See

http://www.sos.mo.gov/kbimaging/29374539.pdf (last accessed Feb. 2, 2013). On this basis, the

Camplaint alleges that tha Rally may have made, and the Committee may have accepted and

The Comm1ss1on attempted to notify: Common Sense Exchange ontwo separate occasions. (August 22,
2012, and September 11, 2012) at the same address found on its website, but both packages were returned as
undeliverable: It also sent a notification lettér to Jonica Hope but did not receive a response.from her. See: Letter to
Kim Paris, Common.Sense Exchange Rally d/b/a Rally for Common Sense from J&ff Jordan, CELA (Aug. 22, 2012)
and (Sept. 11, 2012) (Notification Letters); Letter to Jonica Hope from Jeff Jordan, CELA (Aug. 22. 2012)
(Notification Letter).

9
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failed to report, a prohibited corporate in-kind contribution from Common Sense Exchange in:
violation of 2 U.S.C. §§ 441b and 434(b). Id. |

The Committee responds that the July 2012 Quarterly: Repott does, in fact, contain an un-
itemized expenditure totaling $750 in connection with the Rally. Committee Resp. at 1; Moon '
Resp. at 2; see July 2012 Quarterly Report (Summary Page) (filed on.Jul, 14, 2012). Neither
response, however, indicates that the $750 disbursement was for the booth rerital fee. .1d
According to the Committee, it may have “misinterpreted” the filing requirements regatding this
expenditnre, bat it is willing to amend the report to itemize this particular disbursement. /d. The
meaning of the Committee’s statement is unclear. It may indicate that the $750 expenditure
represents the booth rental fee but that the Committee was unaware it was required to itemize the
expenditure. The Committee does not, however, address the $250 difference between the $1,000.
fee and the $750 reported expenditure. Further, the Committee does not dispute the information |
showing that federal candidates were required to pay $1,000 for the booth rental. Compl., Ex.
Al.

Since we were unable to notify Common Sense Exchange and Jonica Hope did not file a

' response; we cannot determine the reason for the $250 variance. 1t is possible that Common

Sense Exchange provided a commercially reasonable discount from $1,000 to $750, that
Common Sense Exehange provided a discount resulting in a $250 in-kind contribution, or that
Common Sense Exchange waived the fee altogether.

Regardless, we da not believe that this potential violation warrants further action by the.

Commission, given the resources that would be necessary to investigate the matter which

.involves a negligible amount of money. Accordingly, the Commission decided to exercise

10
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prosecutorial discretion and dismiss the allegation as to Common Sense Exchange, the
Committee, Moon, and Hope. pursuant to- Heckler v. Chaney.

C.  Committee’s Potential Disclaimer and Reporting: Violations

The Complaint alleges that the Committee and other individuals failed to comply with the
disclaimer requirements of Commission regulations with regard to several pieces of campaign
literature, including: (1) pamphlets; (2) a billboard; (3) an advertisement printed on a tractor
trailer; (4) pocket constitutions; and (5) window decals. Compl. at 1-3. Coniplainant further
alleges that the Committee failed io report the regcipt of in-kind contributions and theicasts
incurred in oonnection with some of the campaign literature. Id.

The Act requires a disclaimer whenever a political committee makes a disbursement for
the purpose of financing any public communication through any broadcast, cable, satellite
communication, newspaper, magazine, outdoor advertising facility, mass mailing, or any other
type of general public political advertising. 2 U.S.C. § 441d(a); 11 C.F.R. §§ 100.26, 110.11. A
disclaimer is also required for all public communications by any person that expressly-advocates
the election or défeat of a clearly identified candidate. 11 C.FR. § 110.11{a)(?). The
communication must disclose who paid for the communication and whether it was authorized by
a candidate, an authorized political committee of a candidate, or its agents.

2 US.C. § 441d(a)(1)-(3); 11 C.F.R. § 110.}1(b)(1)~(3). For printed eammunications, the
required disclaimer informatian miust be printed in a box in sufficiently-sized type and with
adequate color con&ast. 2 U.S.C. § 441d(c); 11 CF.R. § 110.11(c).

1. Pamphlets Distributed by the Committee

First, Complainant alleges that the Committee distributed “campaign literature” and
failed both to place its disclaimer language in the required box.and to state whether the

o

11
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communication was authorized by the candidate or committee. ‘Compl. at 2, Exs. B1-B4. The
communications appear to be in the form of pamphlets; these exhibits provided by Complainant
appear to show the front and back of two different communications. Jd

Exhibit B1 contdins the caption “Liberty and Justice for All Mike- Moo for Congress”

and contains.a picture of the Moon family on the left-iand side of the communication; language

on the upper right-hand side of the page reads “Mike Moon Constitutional Conservative for

Congress™ along with text reading “Missouri’s 7th Congressional Distriet.” /d., Ex. Bl. The
lower right-hand side of the communication contains the Committee’s website nddress, its
address and telephone number, and a disclaimer stdtemét, “Paid for by Mike Moen for
Congress,” in much smaller type than the rest of the language. l;i. Exhibit B2:most likely
represents the back page of Exhibit B1 since it.is roughly-the same size as Exhibit B1. Exhibit
B2 contains the caption “MIKE MOON STANDS STRONG ON FREEDOM PRINCIPLES”
and lists Moon’s stance on issues such as agriculture, defense, social security, the Secorid
Amendment-, and governmental authority. See Compl., Exs. B1-B2.

Exhibit B4 appears to represent the front page of a second communication, and Exhibit
B3 the back page. The front page -contain§ the caption and information regarding Moon’s pledge
if elected to office. Id., B3-B4. At thc.very bottom ef the-page in much smaller print is text
reading, “Psid for by Mike Moon for Congress:” Id. 'Th’é back page centains a fist of legislation.
that Moon’s opponent, Billy Long, vétied for and that are “against the Constitution.” Id., Ex. B3.
A statement at the bottom of the page says, “Vote Mike Moon on August. 7th” along with the
Committee’s campaign website and address. Jd. There are no. visible postmarks on the

literature, which suggests they were likely circulated by hand, not mailed. /d., Exs. B1-B4.

12
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Complainant asserts that Moon was observed handing out one of more of these communications _
at the Rally for Common Sensc. Compl. at 2, Exs. B1-B2. .

The only information regatding distribution of the parhphlets is the- Complaint’s assertion |
that Moon was seen with the pamphlets at the Rally for Common Sense. Compl. at 2. Moon and
the Committee acknowledge that the Committee did not place the disclaimer in a p_r'i_nte;j. box, but
claim that the literature included “paid for By” language. Moon Resp: at'2; Committee Resp. at
1. The Committee’s acknewledgement of the disclaiiners is a strong indication that it was
responsible for the distribution of the compaign literature. ?

Because of the likely de minimis costs of produciion for the pamphlets, the Commission
decided to exercise prosecutorial discretion and dismiss the allegation that the Committee failed
to. affix an appropriate disclaimer that was contained in a printed box.

2. Billboard Advertisement

The second disclaimer allegation is that the 12 ft. by 8 ft. billboard, purportedly posted by
the Committee, containing the language “MIKE. MOON FOR U.S. CONGRESS 7TH Distriet,”
and providing the Committec’s website, was posted with a disclaimer stating “Paid. for by Bob
Estep” that was not “clear and conspicuous” as required by the Act and regulations. Compl. at 2,
Exs. C1-C3. As stated in the Complaint, see Comp-l. at 2-3,the Committee reported the receipt

of the in-kind contribation totaling $1,532.00 on its July 2012 Quarterly Reeart. See July 2012

‘Quarterly Report (Itemized Receipts) at p. 3 (filed on July 14, 2012). The exhibits. provided by

Comiplainant represent various pictures of one campaign sign, which show that the disclaimer

We rnote that neither Moon nor the Committee’s réspoiises provide information regarding the metbod of
distribution for the literature, the: quantity distributed, or the costs associated with the creation or-distribution of the
literature. See Moon Resp. at'1; Commitice Resp. at 1. In teviéwiiig;thie Committee’s disclosure reports: for the
2012 election cycle, wé-are riot ‘able to det¢rmine which disbursemient(s), if any, could apply to.the campaign
literature. See Committee Dis¢losure Reports.

13
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language “Paid for by Bob Estep” is in the far bottom right-hand corner of the billboard’in much
smaller print than the other content of the billboard. Compl., Exs. C1-C3.

Moon responds that the bfi]'lboard sign was paid for by Bob Estep, the printer added the
“paid for by” language to the sign, that the signage contained the appropriate disclaimer
language, and that it was propérly reported by the Committée. Moon Resp. at 2.

We conclude that the billboard constitutes a public comimunication becanse the billboard

is an outdoor advertising facility and that it required a disclaimer because it'contained express

advocacy (“Mike Mden far U.S. Cangress 7th District”) pursuant to 11 C.F.R. § 100:22(a). See
2 U.S.C. § 441d; 11 C.F.R. § 100.26. Estep paid far the communication that appears to have -
been authorized by the Committee. The regulations provide: that a communication paid for by a
person and authorized by a committec must contain disclaimer language set apart in a printed
box with the effect that it is clear and conspicuous fo the réader. 11 C.F.R. § 110.11(b)(2),
(c)(2)(ii).

The disclaimer language is not complete. It does not state that the Committee authorized
the communication, and it is not contained in a printed box set apart from the other content of the
communication in adequate print type. But.the Violations'axe'tecﬁnical. in nature and the
information provided could be viewed as sufficient to inform the public of the person responsible
for the communication. ‘Thus, the Commission decided te exercise prosecutorial discretion and
dismiss the allegation, pursuant to Heckler v. Chaney, that Estep failed to affix the appropriate
disclaimer to the bﬂlboard‘. See MUR 6252 (Otjen) (EPS Dismissal) (dismissing Complaint on
insufficient disclaimer because the advertisements contained information indicating that the

candidate authorized the communications).

14
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3. Hand-Painted Committee Signs

The third disclaimer allegation is that campaign signs posted by the Committee did not
contain any disclaimer and that the Committee failed to réport.expenditures made in connection
with the signs in violation of 2 U.S.C. §§ 441d and 434(b).. Compl., Exs, DI-D5. All of the
signs appear to be the same and say “Mike Moen for U.S. Congress.” None of the signs has a
disclaimer. Id.

Moon responds that the signs were hand-painted énd that he. “overlooked” the need for
disclaimers. Mpon Resp. at 2. The Responses do. iiot. addeess whether the Conmtiittee reported
any expenditures in connection with the signs, and \_&e' are unable to determine, by reviewing the
disclosure reports, whether it did so. Moon Resp. at 2; Committee Resp. at 1.

Because the signs ‘were hand-painted, the amount of money involved in creating these
signs was likely de minimis. Accordingly, the Commission decided to exercise prosecutorial
discretion and dismiss these allegations. See Heckler v. Chaney; see also MUR 6252 (Otjen).

4. Pocket Constitution.

The fourth disclaimer allegation pertains to pocket constitutions that were allegedly paid
for and.authorized by the Committee. The Complaint alleges that the constitutioris required a
disclaimer and that the Committee failed to include the proper disclaimer language, and that the:
Commiittee failed to report the costs as an expenditure or as an in-kind contribution. Compl. at 3,
Ex.F.

A review of the pocket constitution indicates that it was not created by the Committee but

rather likely purchased for the purpose of distribution. The lack of a postmark indicates that the

15
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communication was not mailed but most likely handed out to potential voters.'* The back of the
pocket constitution contains a sticker saying “Mike Moen for U.S. Congress,” along with the
Committee’s website and campaign address. Compl., Ex. F. -.

While Moot and the Committee do not address the disclaimer allegation, they state that
the Committee reported, in its operating total expenditure on the July 2012 Quarterly Report, an
un-itemized $220 expenditure in connection with the poeket constitution. Moon Resp, at 2;
Committee Resp. at 1. They also state that the Committee is willing te amend the report to
itemize the expenditure, if required. /d | |

Here, the constitutions did not rcqﬁire a disclaimer. Moreover, the Committee placed a
campaign sticker on the back of the pocket constitution indicating who the candidate was, the
campaign addreés, and the website. Thus, the Commission found rio reason to believe thdt the
Committee failed to provide the proper disclaimer language in violation of 2 U.S.C. § 441d and
failed to properly report the costs associated with the pocket constitution in violation of 2 U.S:C.
§ 434(b).

5. Window Decals

Fifth, the Complaint alleges that the Committee distributed public communications in the
form of window decals without proper disclaimers. Tmages of the decals were posted on the
Committee’s website. Compl. at 4, Ex. I. The alleged wondow decals say “Mike Moan for

Congress.” Id. Moon deniés that the Committee purchased window decals.’> Moon Resp. at 2.

" In Compldint Exhibit A2, submitted in cormection with the Rally’s vendor’s booth, there is a pictire of
Moon with another individual identified as William Looman. ‘Moon appears to be holding the same type of pocket

constitution referred to in Complaint Exhibit F.

15 We reviewed the Committee’s website, but did not find any. images that appeared to be window decals. .See

hitp://www.mikemoonforcongress.com (last viewed on January 22, 2013).
16
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There is no available information to suggest that the Committee distributed window
decals as alleged. Even if the Committee did distribute window decals, Commission regulations
state that the disclaimer provisions do not apply to items such as bumper stickers, pins, buttons,
and similar small items upon which a disclaimer cannot be.conveniently printed. 11 C.F.K,

§ 110.11()(1)({). Window decals, similarly, ate small items exempt from disclaimer
requirements. Accordingly, the Commission found no reason to: believe thatthe Committee
violated 2 U.S.C. § 441d with respect to the alleged window decals.

D.  AppleiPad

Complainant alleges that the Committee failed to report the receipt of an Apple iPad,
valued at $399, as an in-kind contribution in viglation of 2 U.S.C. § 434(b). Compl. at-3-4.

Moen responds that the iPad wis purchased on August 11, 2012, and that the Committee wotild

report the expenditure in its next disclosure report, the October 2012 Quarterly Report. Moon

Resp. at 2. The Committee did not respond to this particular allegation. Committee Resp. at 1.

A review of the Committee’s October 2012 Quarterly Report indicates that it reported
making a disburs.emént, totaling $428.83 on. August 10, 2012, at WalMart for a fundraiser. See
October 2012 Quarterly Report (Itemized Disbursements) at p. 4 (filed on Oct. 15, 2012).
Although the Responses do not specifically describe the purpose of the WalMart expenditure,
and we cannot conclusively determine whether this particular disbursement was fer the iPad, the
expenditure is within the price range for the least expensive version.of the iPad, and purported
date of purchase. Moon Resp. at 2.

Based on the available information, the Commission found no reason to believe that the
Committee violated 2 U.S.C. § 434(b) by failing to report the disbursement in connection with

the iPad.

17
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E. Bob Estep Communication

The Complainant alleges that Estep failed to include a disclaimer on 2 communication
hand-painted on the side of his tractor trailer advocating the eléction of Moon; that Estep
potentially made an excessive in-kind contribution to the Commfﬁee in connection with the
communication; and that the:costs associated with the use of Estep’s tractor trailer were not
reported as an in-kind congtribution by the Committee. Compl. dt 3, Exs. E1-E2. The tractor
trailer has an advertisement that covers the entire length of one side and reads “Mike Moon. for
U.S. Congress 7th District” and “MikeMonnforCangress.com.”™ Comgt., Exs. E1-E2.

Moon responds that the trailer, owned by Estep, was hand-painted with a “disclaimer
added”; that Estep purchased the paint and supplies and hired an inidividual to paint the trailer;
and that Estep provided the Committee with the Icos‘ts, which the Committee reported. Moon
Resp. at 2.

The Committee disclosed the receipt of an in-kind contribution totaling $285 from Estep
on its October 2012 Quarterly Report, that. appears to be in connection with this communication.
See October 2012 Quarterly Report (Itemized Disbutsements) at'p. 2. (filed on Oct. 15, 2012).
Estep responds that, acting on advice from an unnamed individual, a disclaimer was affixed to
the tractor trailer with a “wide tipped marker.”” Estep Resp. at 1. Estep’s response indicates: that
the diselaimer was not affixed to the eominuniaatian at the outset but added at a later date. Id.

In light of the addition of the hand painted disclaimer, the Commission decided ta
exercise prosecutorial discretion and dismiss the allegation as:to Estep pursuant to Heskler v.
Chaney. See MUR 6252 (Otjen).

As to the allegation of Estep’s making an excessive in-kind contribution, the

Committee’s disclosure reports indicate that Estep made three contributions to the Committee:

18
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one for $1,532, one for $200, and -a third for $285, aggregating to $2,017. See July Q-u.arteﬂy

Report (Itemized Receipts) at p. 1, 3; October 2012 Quarterly Report (Itemized Receipts) at p. 1.

(filed on Jul. 14,2012 and Oct. 15, 2012). Therefore, the Commission found no reason to

believe that Estep made and the Committee received an excessive in-kind-contribution, in
violation of 2 U.S.C. § 441a.

As to the allegation that the value of ‘the use of the tractor trailer was not reported by the
Committee as an in-kind contribution, the available information indicates that the Committee
reported the contribution. Thereface, the Corhmissinn found no reasen to belleve that the
Committee failed ta report the value of the use of Estep's tractor trailer in violation of 2 U.S.€.

§ 434(b).

F. Eric Wilber’s Newspaper Advertisemernt

‘Complainant alleges that Eric Wilber paid for:a newspaper advertisement placed in
Springfield, Missouri’s Community Free Press from July 25-August 7, 2012, advocating Moon’s

candidacy, failed to report it.as an independent expenditure and failed to provide the proper

disclaimer information. Compl. at 4, Ex. H.

Wilber responds that he was a volunteer for the Moon Conimiittee and received two calls

from Gregg Hansen, a Community Free Press representative; inquiring whether Moon was

- interested in placing an advertisesment. Wilber Resp. at 1. Moon informed Wilber that the

Committee did nat have sufficient funds to pay for an advertisement. /& When Hansen called
-again regarding a less expensive advertisement, Wilber subsequently called Hansen back and
responded that the Committee did not have the funds to pay for the ad and asked if he could pay-

for the advertisement himself. /d. Upon Jearning that he could do so, Wilber agreed to place the

19



1304434232324

10
11
12
13
14
1S
16
17
18
19
20
21

22

MUR 6627 (Moon)
Factual and Legal Analysis
for Committee and Moon

advertisement with the understanding that it would be his expenditure. /d. Wilber:does not
indicate whether Moon had any knowledge that Wilber was planning to place an advertisemenit.
The newspaper advertisement reads “Moon for Congress™ and states in the. upper left-

hand corner, “Paid for by Citizen Eric Wilber.” '¢ See Compl., Ex. H. According to Wilber, he

inquired as to the type of disclosure information required, but Hansen was unable to provide any

guidance. Pointing to his status as a political novice, Wilber says he was unaware that any

contact information needed to be placed on the advertisement. /d. The newspaper irivoiced the

Committee for the advardsement, but Wilber paid it. /d.; at Attachment (copy of invoice).

‘Wilber states that he did not repart the expenditure because it was below the Commiission’s $250

threshold and, even if it were not, the report would not have been due at'the time of the
Complaint. /d. at 2. Moon responded that the advertisement was paid for on July 25,2012, and
would be reported in the next quarterly report. The Committee, on its October 2012 Quarterly
Report, disclosed its receipt of a $232 in-kind contribution for “advertising” from Wilber on July
25,2012. See October 2012 Quarterly Report (Itemized Disbursements) at p. 2 (filed on Oct, 15,
2012).

The Committee properly reported newspaper advertisement as an in-kind contribution.
‘We therefore find no reason to believe that Wilber violated 11 C.F.R. § 109.10 by failing to file
an independent expenditure in connectian with the newspaper advortisement.

The advertisement did not contain an adequate disclzimer. The advertisement constitutes
a public communication because it was distributed in the newspaper. 11 C.F.R. §§ 100.26,
110.11. Itrequired a disclaimer because it said “Moon for Congress” and therefore was expres;s-

advocacy under to 11 C.F.R. § 100.22(a). The advertisement contained language indicating that

16 See also hitp://www.cfomidweek.congyweeks/IssuePDFs/vo 1.0i1 Sweb.pdf (last accessed on Jan. 22, 2013).

20
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Wilber paid for it but did not contain language providing Wilber’s permanent street address,
telephone number or language indicating that it was not authorized by a candidate, committee or
political party as required by the regulations. 11 C.F.R. §110. l'i(b)@)'.

But the disclaimer information in the advertisement provided the public with notice as to
who. was responsible for the advertisement and the amount of meney involved ($232) was de
minimis. We therefore exercise prosecutorial discretion, and dismiss the allegation that Wiiber

violated the dis¢lainier provisions pursuant to Heckler v. Chamey.

21
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR 6627
RESPONDENTS: Commion Sense: Exchange d/b/a Rally. for Cammon
Sense.

Jonica Hope

I INTRODUCTION
This matter was generated by a complaint filed by Thomas Shane Stilson, See

2 U.S.C. § 437(g)(a)(1). €. Michael Moon was a candidate in the 2012 Repuhlican primary in

the Missouri seventh congressional district. His principal campaign commi-‘-tfee is Mike Moon for.

Congress and Craig Comstock in his official capacity as treasurer (the “Committee’™). Common,

Sense Exchange d/b/a Rally for Common Sense is a non-profit corporation. Jonica Hope is an

alleged Committee volunteer and webmaster for the rally held by Common Sense Exchange.

The Complaint alleges that Respondents violated the Federal Election Canipaign Act of
1971, as amended (the “Act”), and Commission regulations in connection with Moon’s
acceptance of an in-kind contribution resulting from the waiver or payment by a third party of &
$1,000 booth rental fee at-a rally.

Separate responses were filed by Moon, and the Committee. See- Moon Resp. (Sept. 10,
2012), and Committee Resp. (Sept. 10, 2012). Common Sense Exchange and Jonica Hope did

not submit Res_ponses.l As detailed below, the Commission decided to dismiss, as .a matter of

! The Comm1ssmn attempted to notify Common Sense Exchange on two separate occasions (August22,

2012, and Septeiber 11, 2012) at.the same address found on.its website, but both- ;pacKages were ‘feturned as
undeliverable. Italso sent a notification l¢tter to Jonica Hope bt did-notreceive a response from. her.. See: Lettér to
Kim Paris, Common Sense Exchange Rally d/b/a: Rally:for Comimon Sense from Jeff fordan, CELA (Aug. 22,2012).
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prosecutorial discretion, the allegations. relating to the receipt of a $1,000 prohibited in-kind

corporate coritribution pursuant to- Heckler v. Chaney, 470 'U.S. 821 (1985).

II.  FACTUAL AND LEGAL ANALYSIS

The Committee had a booth at the May 19, 2012, Rally for Common Sense, which was
staged by Coimmon Sense Exchange. The Complaint alleges that Jonica Hope, a Committee
volunteer and webmaster for the Rally, may have waived the $1,060 booth fee for the
Committee. Compl. at2. If Common Sense Exchange made an in-kind contribution, it would

have violated 2 U.S.C. § 441b because Common Sense Exchange is non-profit corporation, See

hittp://www.sos.mo.gov/kbimaging/29374539.pdf (last accessed Feb. 2, 2013). On this basis, the
Complaint alleges that the Rally m‘ay. have made, and the Committee may have accepted and
failed to report, a prohibited corporate in-kind contribution from Common Sense: Exeh-ang.e" in
violation of 2 U.S.C. §§ 4410 and 434(b). Id.

The Commiittee responds that the July 2012 Quarterly Report does, in fact, coritain an un-
itemized expenditure totaling $750 in connection with the Rally. Committee Resp. at 1; Moon
Resp. at 2; see July 2012 Quarterly Report (Summary Page) (filed on Jul. 14, 2012). Neither
response, however, indicates that the $750 disbursemerit was, for the booth rental fee. Id
According to the Committee, it may have “misinterpreted” the filing requirements mggdihg this
expsnditure, but it is willing to amend the report to itamize. this particular disbarsement. Jd. The
meaning of the Committee’s statement is uriclear. It may indicate that the $750 expenditure
represents the booth rental fee but that the Committee was unaware it was required to itemize the

expenditure. The Committee does not, however; address the $250 difference between the $1,000

and (Sept: 11, 2012) (Notification Letters); Lietter to Joitica Hope fromm, Jeff Jordan, CELA (Aug. 22. 2012)

(Notification Letter).
2
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fee and the $750 reported expenditure. Further, the. Committee does not dispute ﬂxg information
showing that federal candidates. were required to pay. $1,000 for the booth rental. Compl., Ex.
Al.

Since we were unable to notify Common-Sense.Exchange, and Jonica Hope did not file a
response, we cannot determine the reason for the $250 variance. It is possible that Common
Sense Exchange provided a commercially reasonable dis.cou‘rﬂ.: from $1,000 to $750, that
Common Sense Exchange provided a discount resulting in a $250 in-kind contribution, or that
Common Sense Exchange waived the fee altogether.

Regardless, we do not believe that this potential violation warrants further action by the
Commission, given the resources that would be necessary to investigate the matter which
involves a negligible amount of money. Accordingly, the Commission decided to exercise
prosecutorial discretion and dismiss the allegation as to Common Sense Exchange; the

Committee, Moon, and Hope pursuant to Heckler v. Chaney:.
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR 6627

RESPONDENT: Bob Estep

I.  INTRODUCTION

This matter was generated by a complaint filed by Thomas Shane Stilson, See
2 U.S.C. § 437(g)(a)(1). C. Michael Moon was a candidate in the 2012 kep.ublican primary in
the Missouri scventh congressional district: His principal campaign committce is Mike. Moon for
Congress and Craig Comstock in his official capacity as treasurer (the “Committee”). Bob Estep
is an individual who allegedly paid for the placement of a pro-Moon billboard advertisement and
the creation of a pro-Moon advertisement placed on the side of a tractor trailer that he 6wned.

The C(;Jmplaint alleges that the Committee and Bob Estep violated the Federal Election
Campaign Act of 1971, as amended (the “Act”), and Commission regulations in connection with
the Committee’s and Estep’s failute to comply with reporting and disclaimér requirements on
campaign signage.

‘Separate responses were filed by Moon, the Committec and Estep. See Moon Resp.
(Sept. 10, 2012); Commiitee Resp. (Sept. 14, 2012); Estep Resp. (Sept. 17,2012). As detailed
below, the Commission: (1) found na reason to believe that Estep made and the. Commiitee
received an excessive in-kind contribution in violation af 2 U.S.C. § 441a; (2) found no reason to
believe that the Committee failed to report the value of the use of Estep’s tractor trailer in

violation of 2 U.S.C. § 434(b); and (3) exercised ptosecutorial discretion and dismissed the
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allegations that Estep failed to comply with the disclaimer requirements pursuant.to Heckler v.
Chaney, 470 U.S. 821 (1985).
II. FACTUAL AND LEGAL ANALYSIS

A. Billboard Advertisement

The Complainant ;llege,s that the 12 ft. by 8 ft. billboard, purportedly posted. by the
Committee, containing the language “MIKE MOON FOR U.S. CONGRESS; 7TH District,” and
providing the Committee’s website, was posted with a disclaimer stating “Paid for by Bob
Estep” that was not “clear and conspicuaus” as required by the Act and regulations. Compl. at 2,
C1-C3. As stated in the Complaint, see Compl. at 2-3, the Committee reported the receipt of the
in-kind contribution totaling $1,532.00 on its July 2012 Quarterly Report. See July'2012
Quarterly Report (Itemized Receipts) at p. 3 (filed on Jul. 14, 2012). The exhibits providéd by
Complainant represent various pictures of one campaign sign, which show that the disclaimer
language “Paid for by Bob Estep” is in the far bottom right-hand corner of ﬂle:Billb_Oard'in much
smaller print than the other content of the billboard. Compl., Exs. C1-C3.

Moon responds that the billboard sign was paid for by Bob Estep, the printer added the
“paid for by” language to the sign, that the signage contained the appropriate-disclaimer
language, and that it was properly reported by the Committee. Moon Resp. at 2.

“We conclude that the billboard constitutes a pnblic comnmunication because:the billboard
is an outdoor advertising facility and that it _r.equired a disclaimer because it contained.e)gpregs;
advocacy (“Mike Moon for U.S. Congress 7th District”) pursuant to. 11 C.F.R. § 100.22(a). See
2U.S.C. §441d; 11 C.F.R. § 100.26. Estep paid for the communication that appears to have
been authotized by the Committee. The regulations provide that a communication paid for by a

person and authorized by a committee must contain disclaimer language set apart in a printed
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box with the effect that it is elear and conspicuous to the reader. 11 C.F.R. § 110.11(b)(2);
(©)(2)(ii).

The disclaimer language is not complete. It does not;state:that the. Committee authorized
the communication, and it is not contained in a prifited box set apart from the ottier-content of the
communication in adequate print type. But the violations are technical in nature and the
information provided could be viewed as sufficient to inform the public: of the person responsible
for the communication. Thus, the Commission decided to exexcise prosecutorial discretion and
dismiss the allegation, pur;e._uant to Heckler v. Chaney; that Estep foiled tn affix the appropriate.
disclaimer to the hillboard. See MUR 6252 (Otjen). (EPS Dismissal) (dismissing Complaint on
insufficient disclaimer because the advertisements contained information indicating that the
candidate authorized the communications).

B.  Tractor Trailer Advertisement

The Complainant alleges that Estep failed to include a disclaimer on a communication
hand-painted on the side of his tractor trailer advocating the election of Moon; that Estep
potentially made an excessive in-kind contribution fo the Commiftee in connection with the
communication; and that the costs associated with the use of Estep’s tractor trailer were not
reported as an in-kind contribution by the Committee. Compl. at 3, Exs. EI-E2. The tractor
trailer has an advertiaement that covera the enfire length of one side snd reads “Mike Moon: for
U.S. Congress 7th District” and “MikeMoonforCongress.com.” Compl., Exs. E1-E2.

Moon respands that the trailer, owned by Estep, was hand-painted with a “disclaimer
added”; that Estep purchased the paint and supplies and hired an individual to paint the trailer;
and that Estep provided the Committee with the costs, which the Committee reported. Moon

Resp. at 2.
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The Commiittee disclosed the regeipt of an in-kind contribution totaling $285 from Estep

on its October 2012 Quarterly Report that appears to be in connection ‘with this commiunication.

-See October 2012 Quarterly Report (Itemized Disbursements) at p. 2 (filed on Ogt. 15, 2012).

Estep responds that, acting on advice from an unnamed individual, a disclaimer was affixed to
the tractor trailer with a “wide tipped marker.” Estep Resp. at 1. Estep’s response indicates that
the communication was not affixed to the communication at the outset but added at a later date.
Id

In light of the addition of the hand painted disclaimer, the Commission decided to
exercise prosecutorial discretion and dismiss the allegation as to Estep pursuant to Heckler v.
Chaney. See MUR 6252 (Oftjen). |

As to the allegation of Estep making an excessive in-kind contribution, the Commiittee’s
disclosure reports indicate that Estep made three contributions to the Committee: one for $1,532,
one for $200, and a third for $285, aggregating to $2,017. See July Quarterly Report (Itemized
Receipts) at p. 1, 3; October 2012 Quarterly Report (_Ite;mized_. Recqi'pis) at p. 1. (filed on Jul. 14,
2012 and Oct. 15, 2012). Therefore, the Commission found no reason to believe that Estep
made and the Committee received an excessive in-kind contributien in violation of
2US.C. § 441a.

As to the allegation that the value of the use of the traetor trajler was not reported by the
Committee as na in-kind contribution, the available information indicates that the Committee

reported the contribution. Therefore, the Commission found no reason to believe that the

‘Committee failed to report the value of the use of Estep’s tractor trailer in violation of 2 U.S.C.

§ 434(b).
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FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUR 6627
RESPONDENTS: Matthew Canovi
Canovi & Associates.
Journal Broadcast Group
L. INTRODUCTION
This matter was generated by a complaint filed by Thomas Shane Stilson. See
2 U.S.C. § 437(g)(a)(1). C Michael Moon was a candidate in the 2012 Republican primary in
the Missouri seventh congressional district. His principal campaign committee is Mike Moon for
Congress and Craig Comstock in his official capdcity as treasurer (the “Committee™). Matthew

Canovi produces and hosts a weekly two-hour radio program (“The Gun Show”) breadcast on

104.1 KSGF-FM. Moon regularly appearéd as a political commentator on “The Gun Show”

prior to, during, and after his candidacy. Journal Broadcast Group (*Journal Broadcast™) owns
the radio station which sells airtime to Canovi to broadcast “The Gun Show.™ Canovi &
Associates, LLC is a limited liability company owned by Canovi.

The Complaint alleges that Respondents violated the Federal Election Campaign Act of
1971, as amended (the “Act”), and Commmission regulations in connection with Moon’s
acceptance of excessive or prohibited in-kind cerporate contributions resulting from his
appearances on “The Gun Show.”

Separate responses were filed by Moon, the -Cgmmititee, Canovi, and Journal Broadcast.
See Moon Resp. (Sept. 10, 2012), Committee Resp. (Sept. 10, 2012), Canovi Resp. (Sept. 27,

2012), and Journal Broadcast Resp. (Oct. 1, 2012). As detailed below, the Commission found no
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reason to believe that Respondents violated the Act by making or accepting excessive or
prohibited in-kind corporate contributions.
I FACTUAL AND LEGAL ANALYSIS

Beginning in May 2011 (sevéral months prior to Moon becoming a candidate), and

continuing after his loss in the August 2012 Republican primary, Moon regularly appeared as a

political commentator on “The Gun Show;™ a. weekly two-hour rddio program hosted by Canovi.

Moon Resp. at 1; Canovi Resp. at 1. The show:is breadcast on 104.1 KSGE-FM HKSGF”), a

Springfield, Missouri radio station owned by Jourmal Broadcast. Journal Broadcast Resp. at 1.

‘Moon’s participation on “Tho Gun Show” typically was limited to approximately five minutes of

airtime in the second hour of the show, with the last two or three minutes allotted for political.
commentary.! Moon Resp. at .

The Complaint alleges that the radio shiow appearancés constitute unreported in-kind
contributions because Canovi and Moon advocatéd Moon’s election and solicited contribitions
for his campaign. Compl. at 1, Moon acknowledges that his commentary was political in nature
and that, although he periodically mentioned his candidacy, he did not do so in every appearance.
Moon Resp. at 1. Moon further states-that he did riot provide his usual commentary on June 9;
_'2012., when hie hosted “The Gun Shew” in Canovi’s absence. /d According to Meon, thete'Wwas
one mentidn of his Committee’s website and one m,entio.n of an upcoming campaign rally. 7d.

He denies soliciting contgbutions during his appearances on “The Gun Show.” Id. Canovi

! _Mo'on stites fhiat the first hour of the Show involved discussions of the latest;advances in firearms.(or the

specific topic-of the day) and the second hour inviilyed a discussion of Second Amendment issues. Id.

2
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confirms that Moon was a political commentator during the second hioui of “The Gun Show™
before, during, and after Moon’s candidacy. Canovi Resp, at 1.

Journal Broadcast states that it is the licensee of KSGF and that “The Gun Sﬁow”' is
independently produced and hosted on airtime sold to Canowvi, an unrelated third party.® Journal -
Broadcast Resp. at 2. Journal Broadcast further states: that Canovi is not an employee-of ither
KSGF or Journal Broadcast and that he purchases two hours of airtime on KSGF at the same
market rate that the station sells time .for more traditional advertisements.! /d. Jowrnal Broadcas_t
provides a staff person to operate the radio control board during the broadcast of “The Gun
Show,” which is included in the cost of the airtime, but Journal Broadcast has no involvement
with the show’s content,’ Id.

The Complainant supplemented the initial allegation with information relating to .
archived podcasts of 38 airings of “The Gun Show” between October 16, 2011, and Auguist 4,
2012.% See Compl. Suppl. (Sept. 11, 2012), Our review of the available podcasts indicates that
Moon appeared on 28 of the 34 shows aired during his candidacy and that Moon and Canevi

either referred listeners to the Committee’s website or encouraged listeners to support Moon’s

2 The available infortation indicates that Canovi is the sole owner of Canovi & Associates. There is no -

information to indicate that Moon receives any type of compensation from Canovi or Journal Broadcast for-his
hosting duties.

: The sole shareholder of Journal Broadcast Group is Journal Broadcast Corporation which operates as a
subsidiary of Journal Communicatians, Inc. Jowrnal Broadeast Resp. at 1.

‘ Complainant asserts that Canovi pays $250 per hour for the airtime, or-$2,000 per month. Compl. at 2.

y Journal Broadcast frther réesponds that the: Complaint does not allege a. violation on.its part and further
denies that it has. made-any contributions to Moon’s campaign or that it has any materials relevant to.the Complaint.
Journal Broadcast Resp. at:3. It requests that.the Conimission dismiss it as a:Respondent in the matter. /d

6 Although Complainant refers to Moon as Canovi's co-host, the podcasts indicate that Moon generally
provided political commentary during the last five minutes of'the show rather than being present and involved in the
discussions during the remainder of the shuw. Howrvnt, there are. a few instances when Moon appeared on the
show and partieipated in the general discussion. See geiterally Compl. Suppl.
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candidacy during 19 of those 28 shows. Id, During three of those 19 shows that referenced
Moon’s candidacy, Moon and éahov-i also solicited financial support for MoOn;s‘ campaigh or
Canovi encouraged listeners to contribute to Moon’s campaign by asking listencrs to suppert
“like-minded” candidates. /d. (claiming that solicitations took place on '3F:ebma:y_f2=5, April 28,
and June 23,.2012). The Supplement also asserts that; from the incéption-of the eampéig@, Moon’
placed campaign faterial, at ho charge, in every one of the. eiéctroﬁic newslétters distributed. by
Canovi; the Cornglaint alleges that the Committee failed to report the receipt of an in-kind
contribution from Canovi and failed to place a proper disclaimer an the advertisement.” 4. at 3.
The Act prohibits corporations from making contributions to fedcral candidates or their
committees. 2 U.S.C. § 441b(a). The Act also prohibits an iridividual fiom making a
contribution to a candidate or authorized political committee in any calendar year which
aggregates in excess of $2,500. 11 C.F.R. § 100.52¢a)-(2012 cycle). *“Anything of value”
includes an in-kirid contribution. 11 C.FK. §§ 100.52(d)(1), 100.111(g). All political
committees are required to file reports of their receipts and disbursements. 2 U.S.C. § 434(a).
Contributions do not include “any cost[s] incurred in covering a tiews:story, commcntary
ot editorial by any broadcasting station (including a cable television operator, programimer ot
producer), Web site, newspaper, magazine or other periodical publicatior . . . unléss the facility

is owned or centrolled by any politicat party, political committee, or candidate[.] 11 C.F.R.

? Moon did not specnﬁcally respond to the allegation regarding thie riewsletter.and Canovi fesponded that he
was unclear as to hiow to respond to the inforration contained in the Supplement to'the Cortiplaiit as. it cited to’no

particular statutory provision. See Moon Resp. at 1-2; Canovi Resp atl, It appears that Complainarit is plleging
‘that the Commiittee réceived an in-kind. contribution from Canovisince -Catiovi sells: advemsmg and: sponsorshlps for

the newsletter and fiiled to place the proper disclairtiers on the advertisements. We:reviewed the-archived.
newsletters available on Canovi's website; but could not locate-any éditions thatcontained any type of. Moon
advertisements. See http://www.marteanovi.epm (last accessed ofi Jan. 23; 2013). Based on the lack of available
information supporung Compldinant’s dllegation, the Commission found no réason to beligve thut the Committee
violated 2 U.S.C. §§ 434(b) and 441f by failing to-teport the receipt of a potentailly prohibited -kind corporate
contribntion and by failing ta place the appropnate dischiimmer on. the alleged advettiseménts.

4
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.§ 100.73; see also 2 U.S.C. § 431(9)(B)(i) (exempting certain news stories, -eorrImcn-taﬁies, or

communications within certain new stories, commentaries, or editorials. from the definition of

electioneering communication). This exclusion is known as the “press exemption.”

If the press exemption applies to Canovi, there is no resulting in-kind contribution to
Moon or the Committee. On the other hand, if the press exemption does: not apply: to Canovi,

Moon’s appearances could constitute a prohibited cotporate or excessive In-kind contributiorto

the Committee.®

The Commission conducts a two-step analysis to determine whether'the. press exemption
applies. First, thc Commission asks whetlier the entity engaging m ﬂ_xe' acﬁv-ity'i$ a press entity.
See Advisory Op. 2005-16 (Fired Up!). Second, in detérmining the scop¢ of the exemption, the
Commission considers (1) whether the press eritity is owned or controlled by a political party,
political committee, or candidate; and if not, (2) whether the press entity is acting as a press
enfity in conducfing the activity at issue (i.e., 'Whethet the entity is acting in its “legitimate press
function”). See Reader’s Digest Association.v. FEC, S09°F. Supp. 1210, 1215 (SD.N.Y. 1981).

If t-hé, press entity is not owned or controlled by any. political party; political committee, or’

candidate, and if it is acting as a press entity with respect to the conduct in question, the press

exemption applies and immunizes the activity at issue.
In determining whether Canovi &.Assaciates qualifies for the press exemption, we first
consider whether it is a press entity. When conducting that analysis, the Commission “has

focused on-whether the entity in question produces on a regular basis & program that,

Canovi & Assocmtea is Canovn s.limited: liability company. Commission regulations provide that, so: long -
as a limited liability: company does not.opt-to betreated like a corporation for, tax:purposes, a contribution from a
limited liability company is treated as a contribution from.a parmershlp See 'L GER. § 110.1(g)(3).

. TS
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disseminates news stories; cormentary, arid/or editorials.” Advisory Qpinions 2010-08
(Citizens United), 2007-20 (XM Satellite Radio, Inc.), 2005-19 {Inside Track).” The available.
information indicates that Canovi & Associates is in the business of producirig on a régular,
weekly basisa talk radio program discussing isSues rélateéd to. the Second Amendment. Itis
thetefore a press entity. See Advisory Opinions 2007-20-(XM Satéllite Radio, Inc.) and 2005-19
(Inside Track) (applying the press exemption. to a radio program where the: host operated a
corporation that produced a show and purchased airtime to broadcast her show). That Canovi
has supparted Moon’s aandidacy is irrelevant because the Comniission has détermined thit “an
entity otherwise eligible for the préss exemption does not.lése.- its eligibility merely because of a

Tack of objectivity in a-news story, commentary, or editorial.” Advisory Opinions 2010:08

(Citizens United); 2005-19 (Inside Track), 2005-16 (Rired Up!).

We next consider whether the press entity'is owned or controlied by a political party,
political committee, or candidate. .Available information indicates that Canovi & Assoc-;iates is
not owned or controlled by a political committee, political party or candidate. .Although .Me‘pn.
regularly appears on “The Gun Show” as-a guest, there i§ no information suggesting that he (or
any other candidate, committee or political party) has any ownership interest in the entity. Afl
available information indicates that Canovi ¢controls the content of the entire show.

-'We also consider whether the préss entity is actiiig in its legitimate press furiction with
resjpect:to the activity at issue, payiog particular attention to whether the materials under
consideration are available to the general public and -whether they are comparable in form to

those ordinarily issued by the entity. Advisory Opinions:2010-08. ‘(Cit‘ich's United), 200516

9 The Cdﬁﬁiédon ﬁaé nlso noted that-the analysis. of-whether an entity qualifies as a press-entity. does not

necessarily turn on the-presence or absence of any one particular fact, Advisery Opinions.2010-08 (Citizens
United), 2007-20 (XM Satellite Radio, Inc.), 2005-19 (Inside Track).

6
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(Fired Up!). “The Gun Show” is available to the general public residing in.or near Springfield,

Missouri, which includes potential voters within Missouri’s seventh congressional district. See

http:/iwwsiksgf.com (fast accéssed Jantary 32, 2013). Podeasts of “The Gun Stiow” are also.

available for download through the radio station’s website. See'

http://www.ksgf.com/podcasts/tlie uns_ho,vr/ ‘(fast accessed February 2,2013), In addl'tion,. a
review of the podcasts provided by Complainant indicates that “The Gun 'Show’s” format was
similar to those shows erdinarily produced by and paid for by a'press entity.

Complainant takes issue with the frequency with which Moon. appeared on “The ‘Gun
Show”and the fact that he and Canovi expressly advocated Moon’s candidacy. Compl. at 1;
Compl. Suppl. at 1. The Commission, however, has lield:that intérmitient requests for
contributions to a candidate’s campaign do not foreclose application of the press exemption, as
long as the entity is not owned or controlled by a political committee, political party, or a
candidate and the entity is not serving as an intermediary for the receipt of the contributions. :See-
Advisory Op. 1980-109 (Ruff Times); see also Advisory Opinion 2008-14 (distinguishing
between “regular” and “intermittent™ express advocacy and solicitations). It further appears that
“The Gun Show”, for the most part, lhas consistently followed the same foriiat, whicli did not
include expressly advocating for Moon’s candidacy ot soliciting corttibutions to his

Committee."® See generally Compl. Suppl. Since the three solicitatinas of funds for Moen’s

10 We note; however, that there was at least one show, and possrbly two, that aired during Moon’s. candidacy.

where he hosted the entire show. See hitp://www.ksgf com/pod 158302525 html (last accessed
Jan. 22, 2013). While Complainant alleges that Moon also hosted. the June 3, 2012, show in Canovi’s absence, we
were unable to locate a podcast for this particular show. In addition, there were some:shows during his candidacy
where Moon s appearance lasted longer than the customary ﬁve mmutes allotted at the end of the seeond hour Seg;

In previous-MURs, the.Comimission has hield that thepress-exempfien applies ih instances: where:the
program format does-not change after the individual becomes a candidate: See: MUR 5555 (Ross):(radio talk:show:
host. who. becamie a candidate: was eligible for the presa exemption where prograni format did not change after he

7.
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candidacy are not a regular, fixed part of “The Gun Show,” it does not ptevent “Thé Gun. Shiow™
_frorr_1_ satisfying the press exemption requirements, Therefore, we conclude that “The Gun Shew?
-was-acﬁti:rfg in.its legitimate press function with regard to Moon’s appearances;

We thus conclude that Moon’s appearances on “The Gun Show™ dé not constitute
excessive or prohibited in-kind corporate contributions to the Committee in violation.of 2 U.S.C.
§§ 441a or 441b.

As to Journal Broadcast, the available information indicates that, because Canovi
preduces “Tti¢ Gun Show” and maintainis control over ifs content, Journal Braadcast was acting
as an entreprerieur aind not.a piess. entity éxereising its “unfettered right... to.cover and. comment
on political campaigns” when it sold airtime to:Canovi & Associates to broadcast “The Gun
Show.” See Advisory Op. 1982-44 (DNC/RNC), citing H.R: Report No: 93-1239, 93d Congress,
2d Sess. 4 (1974); see also MUR 6089 (Hatt) (citirig to MUR 5297 (Wolfe) (coricludifig thiat the
station acted as an entrepreneur, not press ér_n,ﬁft;y-, when it sired,a show hosted by Wolfé because
Wolfe paid for the airtime and maintained complete control. 6ver the content ofthe show)).
Therefore, we conclude that Journal Broadcast: Group and KSGF have not made any prohibited
or excessive in-kind corporate contributions to the éomm_-it_tee in violation.of 2 U.S.C. §§ 441aor
441bd.

Accardingly, the Commission found: no reasan to believe that J-‘ou‘rﬁa'l Broadcast Group,
Canovi, and Canovi & Associates made and the Committee accepted a prohibited of excessive
in-kind corporate contribution based on Moon’s appearances on “The Gun Show” during his -

candidacy in. wolatlon of 2 U S C. §§ 44la and 441b

Abegan to consxder candldacy) and MUR 4689 (Doman) (radlo guest-host who later became a candldate was: ehglble

for the press exemption for commentary critieal of.eventual opponent where there was “no‘indication that the

formats, distribution, or other aspects of produciion™ were any different when the candidate-hosted:-than they were

when the regular hiost was present).
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I INTRODUCTION

This matter was.generated by a complaint filed by Thomas Shane Stilson, See
2 U.S.C. § 437(g)(a)(1). C. Michael Moon was a candidate i the 2012 R'e,publican: ptimary in
the Missouri seventh congressional district. His principal campaign committee is Mike Moon for
Cangress and Craig Comstock in his official capacity as treasurer (the “Committee™). Eric

Wilber is a Commitiee volunteer who ‘paid for the placement of a pro-Moon newspaper:

advertisement. in the Community Free Press.

The Complaint alleges that Wilber violated the Federal Election Campaign Act of 1971,
as amended (the “Act”), and Commission regulations in connection with Wilber’s failure fo

report the costs of a pro-Moon newspaper advertisement.and the failure to include.a disclaimer

-on the advertisement.

Wilber filed a response. See Wilber Resp. (Sept. 17, 2012). As detailed below, the
Commission found na teason to believe that Wilber violated 11 CF.R. § 109.10 by-,faiﬁn‘g to file

an independent expenditure in connection with the newspaper advertisement. Further, the

.Commission decided to exercise prosecutorial discretion, and dismiss. the allegation that Wilper

violated the disclaimer provisions pursuant to Heckler v. Charigy, 470 U.S. 821 (1985).
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II. FACTUAL AND LEGAL ANALYSIS

Complainant alleges that Eric Wilber paid for & newspaper advertisement placed in
Springfield, Missouri’s Comvmunity Free Press i'f;om July 25-August 7, 2012, advocating Moon's
candidacy, fai.led-to.. report it as an independent expenditure, and failed to prpviéie the proper
disclaimer information, Compl. at 4, Ex. H. |

Wilber tesponds that he was a volunteer for the Moon Cmﬁ-rtﬁtte;e ‘and received two calls
from Gregg Hansen, a Conimunity Free. Press representative, inquifing whether Moon was
intarested in placing on advertisement. Wilher Resp. at 1. Moon informed Wilber that the
Committee did not have sufficient funds to. pay for an advertisement. Id ‘When Hansen:called

again regarding a less expensive advertisement, Wilber:subsequently called Flansen back and

resporided that the‘Committee did not have thie funds to- pai'"for"_t}ié dd and-asked if’he could pay

for the advertisement himself. /d Upon learning that he could-do so, Wilber agreed to place the
advertissment with the-understanding that it would be his expenditure. /d, Wilber does not
indicate whether Moori had any knowledge that Wilber was planning to place an advertisement.

The newspaper advertisement reads “Moon for (_E'c)"ngr.ess’i and states in the upper lefi-

‘hand corner, “Paid for by Citizen Eric Wilber.”! See Compl., Ex. H. According to Wilber, he

- inquired as to the type of disclosure information required, but Hansén was unablé te provide any

guidance. Pointing to his status as a politieal navice, Wilber says he was unaware that any
cantact information needed tn be placed on the advertisement.’ Jd. The newspaper invoiced the
Committée for the advertisement, but Wilber paid it. Jd at Attachment (¢opy of invoice):.
Wilber states that he did not repoit the expenditure because it ‘was below ithe’-“Comrrii's'si’on"s $250

threshold and, even if it were not, the report would not have been due at the.time of the

pdf (last accessed on Jan, 22, 2013).
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Complaint. Id. at2. Moon responded that the advertisemeit was paid for on July 25, 2012,.and
would be reparted in the next quarterly report. The Comnittee, oh its Octber 2012 Qiiartérly

Repott, disclosed its receipt of a $232 in-kind contribution for “advertising” from Wilber on July

© 25,2012, See October 2012 Quarterly Report (Itemized Disbursements) at p. 2 (filed on Oct. 15,

2012).

The Committe¢ properly réported niéwspaper-advertiseriient as an in-kind contribution.
We therefore recommiend that the Commiission find no reason te ‘b*t;,‘llieve: that Wilber violated
11 C.F.R. § 109.10 by failing to file an independent expenditute in ¢ennection with the
newspaper advertiscment.

The advertisement did not contain an adequateé disclaimer. The advertisement consﬁtuter;
a public communication because jt was distributed in the. newspaper. 11 C.F.R. §§ 100.26,
110.11. It requited a disclaimer because it said “Moon for Congress” and therefore wis express
advecacy under to 11 C.F.R. § 100.22(d). The advertisemerit coiitained language indicating that

Wilber paid for it but did not contain language providing Wilber's permanent street address,

‘telephone numbet or language indicating that it was ot authorized by a-candidste, committee or'

‘political party as requited by the regulations. 11 CE.R. § 110.11()(3).

But the disclaimer information in the advertisement provided the ptiblic with notice as to
who was respensible for the advertisement and the amaunt of money involved {$232) was de
minimis. Therefore, the Commission decided to exereise prbsécuto'rial discretion, and dismiss

the allegation that Wilber violated the disclaimer provisions pursuant to Heckler v, Chaney.



